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tedly5 however, average parties are not at all aware of this
subtle contrast, nor are the courts prepared to observe It.135
They, definitely^ presuppose a plurality of laws whose border
line only needs analysis. By the above language, the courts
seek to emphasize only that the scope intended by the
specially invoked law is not binding, even though it is in-
tended to be compulsory -y that the court is free to assume to
what extent the parties have referred their obligations to
that law j that the reference is to be reasonably interpreted
and restricted.136
If the courts were to follow the suggestion mentioned they
would have to favor the more general reference at the cost
of the special clause. But the judicial inclination is just to the
contrary. Courts profess that the special clause derogates
from the general one.
In addition, a mere incorporation of a foreign rule in stipu-
lations would have the result that, if the rule is changed sub-
sequent to the contract, the obligation would not be affected.
This, as said earlier, is an undesirable effect.
But it may be asked, instead, whether parties are per-
mitted, if they so intend, to limit the reference to the un-
changed text of a certain legal rule. The question came up
on the occasion of the American loans in the nineteen-
seeins to be shared by KAHN-FREUNBj Annual Survey of English Law (1940)
254. For a different distinction, which I believe to be the correct one, see infra
Chapter 32, II, 3, p. 534.
135 In RG. (Nov. 24, 1928) 122 RGZ. 316 cited by MELCHIOR 522 n. 3 for
his thesis, the court expressly stated that a particular stipulation may be subject
to SL separate law. This was not altered by the correct decision in the case at
bar that the litigious question of who has to bear extraordinary costs in a sea
carriage, was covered by the main reference to English law. In RG. (Nov. 14,
1929)  126 RGZ. 196, 206 (cited by MELCHIOR 522 n. 4) it was stated that
the presumptive intention of the parties, decisive according to German* not the
Austrian, conflicts lawj excluded the Austrian law from the question of effects
exercised by Austrian decrees.
136 See, e.g., Mutual Life Insurance Co. v. Hill, supra n. 121, at 557:<e... the
laws of New York are controlling in any respect only because the parties have
so stipulated, andj as we have indicated, the stipulation in respect thereto is to
be harmonized with the other stipulations in the contract."